Pre-empting Gay Marriage
While the issue of gay marriage itself is relatively straightforward, the legal aspects have become increasingly muddled as legal challenges mount, supporters and detractors lobby the legislature, and some cities and states attempt to legalize gay marriage by executive or judicial fiat. In order to fully understand what steps can be taken to shore up traditional marriage by law, it is necessary to be clear on the legal status of gay marriage in the United States.

Before describing what must be done in order to shore up the legal status of traditional marriage and push gay marriage beyond the bounds of the law, it is necessary to offer a brief justification for taking action. 
One of the principal difficulties in proposing broad, sweeping policy initiatives which concern cultural issues is the laissez-faire attitude which American citizens exhibit towards one another. While the gay rights movement can elicit sharply negative reactions from many Americans, homosexuality in general does not always draw the same ire. 

This is partly due to popular culture, but it can also be ascribed to a strong, American impulse to live and let live. This is something embedded in our nation’s DNA: so many of the Founders emigrated to escape oppression that from the outset, Americans decided that the American sphere of private activity would be robust and far-reaching. The government’s power to regulate its citizens’ behavior would be strictly limited. 
Skepticism of governmental action is always important, for that is how citizens hold tyranny at bay. However, at its core, America was founded upon Judeo-Christian ideals and principles, one of which is the importance of the family and the sanctity of marriage. As the family unit is the basic building block of which our society is composed, it plays an integral role in America’s holistic well-being. 
In similar fashion, the freedoms that Americans currently enjoy flow outward from the moral framework provided by the Judeo-Christian tradition; to call it into question is to jeopardize the foundation of the Constitution and our entire system. 
Additionally, the Defense of Marriage Act, which was overwhelmingly passed by Congress, as well as the multiple state amendments protecting marriage, is backed by millions of citizens who wholeheartedly support traditional marriage. For the government to act in concert with the will of the people is not tyranny; rather it is the very definition of democracy. 

On the other hand, the foes of traditional marriage have been attempting to leverage their unpopular views into law using that most undemocratic of institutions; the courts. For that reason, the Defense of Marriage Act is their first target. 

The Defense of Marriage Act, passed by Congress and signed into law by President Clinton in 1996, specifies two things: marriage is defined as a “legal union between one man and one woman as husband and wife,”
 and it specifies that no government or territory within the United States is required to recognize any ruling or piece of legislation that grants legal status to same-sex relationships. 
The Defense of Marriage Act is useful in that it provides a foundation at the federal level for the legal definition of marriage; however, any further usefulness is severely limited by its fragility. While the DOMA was intended to “provide state governments with the right to “refuse recognition of same-sex unions,”
 a 2003 Massachusetts court decision leaves the fate of the DOMA an open question.
The reason for this is the Full Faith and Credit clause of the Constitution, which states “Full faith and credit shall be given in each state to the public acts, records, and judicial proceedings of every other state.”
 In essence, the clause guarantees that citizens in Wyoming may enjoy the same rights as citizens in Virginia, and vice versa; rights enumerated in one state are to be extended to the other forty-nine. 

Admittedly, the Full Faith and Credit clause’s enforcement by the Court has been uneven at best;
 which is precisely why the legality of the Defense of Marriage Act is in doubt. In 2003, the Massachusetts Supreme Court legalized gay marriage in Goodridge v. Dept. of Public Health. Now that gay marriage has been legalized in one state, there is a basis for challenging the constitutionality of the DOMA in the United States Supreme Court. 

The simple fact is that the legality of gay marriage in the United States turns on the opinions of nine men and women. The nature of the Full Faith and Credit clause and the history of its application make one thing clear: the Defense of Marriage Act is no longer capable of defending traditional marriage.  

It is for this reason that many states have taken to passing constitutional amendments specifying marriage as between one man and one woman. According to the Heritage Foundation, 27 states have passed constitutional amendments to that effect, and 17 others have statutes restricting or banning gay marriage.
 In addition to providing another legal bulwark against gay marriage, the state-initiated measures which ban gay marriage are a strong indication of the broad and deep public support for traditional marriage. 
A matter of public policy as controversial and divisive as gay marriage must necessarily be resolved through consensus; without it, no resolution can endure in good faith. An example of poor policymaking would be US abortion policy—in Roe v. Wade, the Supreme Court made abortion legal over the objections of millions of American citizens. To this day, the country remains bitterly divided on the issue. In contrast, the legislative process allows multiple viewpoints to be considered before a decision is reached and a course of action is decided. 
For this reason, the state-by-state approach to the opposition of gay marriage is a wise course. Unlike the Supreme Court’s ruling in Roe, the state amendments in favor of traditional marriage are backed by public opinion and popular consent. At the state level, it can rightly be said that marriage policy is an example of citizen-driven politics. 

In North Carolina, the marriage amendment process has stalled—not due to lack of public support, but rather due to the machinations of state politicians. During the long session of 2007, after four years of obstruction and opposition, House Bill 493 cleared the Rules Committee and appeared to be on its way to the floor of the House. However, at the last minute, the Speaker of the House sent the bill back to the Judiciary Committee, which held onto the bill until the legislative deadline had elapsed. 

The fact that foes of the marriage amendment had to resort to partisan wrangling to defeat its passage is an indication of the difficulties it would pose for the gay rights movement once enshrined in law. It is all the more important that North Carolinians demand that their legislature follow through and pass an amendment to the state constitution protecting marriage. 

Such an amendment would serve two purposes; it would provide another bulwark against the legal incursions of the gay rights movement, and it would serve to build broad in-state support for an amendment to the United States Constitution banning gay marriage. While state amendments offer another layer of legal protection, the legal community is replete with arguments which claim that gay marriage bans deny homosexuals Equal Protection or Due Process.
 If such a claim was heard by the Supreme Court, and argued successfully, a state’s constitutional amendment would be invalidated, paving the way for the invalidation of all state marriage amendments due to Full Faith and Credit. 

Ultimately, only an amendment to the United States Constitution can ban gay marriage with any finality. However, the amendment process is extremely difficult—such an amendment must be ratified by two thirds of both houses of Congress, or by two thirds of all state legislatures. As such an amendment has little chance of passing through Congress, it would be best to begin such an effort at the state level. The push to protect marriage via state amendment indicates that there is wide-ranging support for defining marriage as between one man and one woman; once all states have weighed in, the traditional marriage movement must make its aims national in focus.
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