Protecting the Unborn: an Incremental Approach
While those who support the legality of abortion and those who oppose it are irrevocably divided, they are in agreement on one thing: the issue hinges on the question of human life. Pro-choice advocates believe that one cannot be considered a full human being until one possesses the autonomy which birth confers; pro-lifers believe that the fetus is fully human prior to birth and point to brain activity, heartbeats, and behavior such as thumb-sucking. 
Though the Supreme Court declined to specify when life began in Roe v. Wade, the trimester framework laid out by Justice Blackmun introduced “viability” (the ability of the fetus to exist outside of the womb) as a sort of line of demarcation for abortion: once viable (weeks 24-28 of pregnancy), the state had a “compelling interest” in regulating abortion.
 
It is instructive to note that as the Court did not specify when life began, the issue of viability did not make late-term abortions illegal; “compelling interest” merely signified that states has the right to regulate or ban late-term abortions if they saw fit to do so.

Post-Roe, the limited capacity in which states could act to curtail abortion was further constrained by Planned Parenthood v. Casey. In 1992, Justice O’Connor, writing for the majority, declared that any law which constituted an “undue burden” on women seeking abortions would be deemed invalid.

The trimester framework and the undue burden test both managed to sidestep the heart of the matter; when human life begins. Then-current laws were mute on the issue, which is why Harry Blackmun created the trimester framework—this was an area left largely undefined by the law. 

It follows then, that if unborn life were to be strictly defined and quantified in law, the Courts would be bound to protect, rather than devalue the unborn. 
To that end, we recommend a measured approach; first, concentrate on passing state laws which categorize the unlawful killing of unborn children as murder. From there, the subsequent definition of life can be used to extend legal protection to the unborn who are victims of the lawful killing practiced in abortion clinics.
In the fight to further protect the unborn, the first salvo was fired with the Unborn Victims of Violence Act of 2004, which passed both houses of Congress and was signed into law by President Bush. As a result, anyone who attacks a pregnant mother and “intentionally kills or attempts to kill the unborn child…shall be punished…for intentionally killing or attempting to kill a human being.”

While an important step forward, the 2004 Act passed by Congress is a federal law, and as such, only applies to federal cases or those who commit such a crime during the course of breaking federal law. Considering that most crimes are matters of state law, and in order to establish a legal basis for according the unborn protection, similar acts must be passed at the state level. In fact, the unlawful killing of unborn children is already considered a form of homicide in thirty-six states. 

However, in North Carolina, while injury to a pregnant woman is a criminal offense,
 no laws currently exist which punish the killing of the unborn as a separate and distinct act of homicide.
In the North Carolina General Assembly and the North Carolina Senate, two bills have concerning fetal murder. House Bill 263 – The Unborn Victims of Violence Act was referred to the House Judiciary I Committee on February 20, 2007. Similarly, Senate Bill 295 – the Fetal Murder Act was referred to the Senate Judiciary I Committee on February 22, 2007. However, despite the fact that Americans in general and North Carolinians in particular favor the protection of the unborn, these bills continue to languish in committee.  
It can be reasoned that there are two primary justifications for the passage of laws which protect the unborn against outside acts of violence in North Carolina and the thirteen remaining states which do not currently feature such legal protection for fetuses. 

The first reason is simply to protect unborn children from violent assault. In fourteen states, a person who kills a pregnant woman and in doing so, destroys the life growing inside her will be charged with one--rather than two--counts of murder. 
In North Carolina, this cold reality has been brought home with the tragic murder of twenty-year old Lance Corporal Maria Lauterbach, a Marine stationed at Camp Lejeune. Lauterbach, pregnant at the time of her untimely death, was believed to have been killed by Marine Corporal Cesar Laurean, whom she had accused of rape in the past. Laurean has been charged with first-degree murder for killing Lauterbach.
 As there are no laws in North Carolina which equate the killing of a fetus to murder, authorities have brought no charges with regards to the death of Lauterbach’s unborn child. 
According to the law, Lauterbach’s baby does not meet the definition of “life.”

And yet, the idea that a fetus has no value is so repellant that even pro-choice scholars have argued in favor of legislation which accords the unborn basic rights. 

Michael Dorf, a law professor at Columbia University contends that those who truly believe in “a woman’s right to choose” should in fact welcome laws against feticide, as it robs women of the choice to either abort or carry their unborn children to term. In his words, “Reproductive rights include the right to have children, too. Certainly pro-choice activists would oppose government-mandated sterilization. For similar reasons, they should support punishing feticide. Both take choice away from women--just as anti-abortion laws do.”

Dorf’s point is a crucial one, for such a measure must have crossover appeal which extends beyond the bounds of pro-life North Carolinians in order to succeed. His argument demonstrates that if framed in the proper context, a bill which protects the unborn from wanton violence can resonate powerfully even among supporters of abortion. As Dorf noted in the aftermath of the Laci Peterson case, “[m]any Americans both believe that women should decide for themselves whether to have an abortion, and are rightly horrified by what happened to Laci Peterson and her fetus.”

Raising awareness, altering the culture, changing society—all require the establishment of a broad consensus, for such consensus is the currency of American policymaking. In the case of the unborn, an issue which is closely related to abortion, achieving consensus is of the utmost importance. 

In many issues related to the culture wars, consensus has been all but impossible to achieve. Gay marriage, abortion, God in the public square—these issues have carved deep fissures into the political landscape that are not easily surmountable by compromise or conciliatory rhetoric. These issues describe the divide which effectively separates “Red” and “Blue” America. This divide is the reason that though much has been argued in the culture wars, very little has been decided. The trench lines have been dug and both sides have settled in for a long war of attrition. 

Given the circumstances, when a consensus forms around an issue related to the culture wars, an opportunity such as this must not be allowed to pass by. 
Once a large majority of the American people is united on an issue, it is then that lasting changes to existing policies can be effected. Indeed, the power of consensus is such that even the federal government must necessarily defer to the great mass of people. Thus far, there have been multiple challenges to laws banning feticide in at ten states: each has been struck down by the courts. 

The fact that such laws have been passed in thirty-six states, and not one has been successfully challenged in court strongly indicates that the broad public consensus on the rights of the unborn is mirrored by a similar consensus in the legal community. Legislators in North Carolina who are holding up similar measures in committee would do well to observe the feelings of most North Carolinians—and indeed, most Americans—and reconsider.
The second reason to support a measure to protect the unborn is that the consensus which has formed around the issue opens the door to future consensus-driven efforts which protect the unborn in other circumstances, such as abortion. 
While it has been (correctly) observed that existing laws against feticide specifically exclude abortion
, they all consider a fetus to be “a life.” The possibility that the legal ramifications of this development will yield pro-life results can be read in the statements of such pro-choice organizations as Planned Parenthood. 

Upon the passage of the National Unborn Victims of Violence Act, Planned Parenthood’s president, Gloia Feldt asserted that “Anti-choice members of Congress have introduced the 'Unborn Victims of Violence Act' to do what the 'Human Life Amendment' and other anti-abortion bills have failed to do B separate the fetus from the woman, and attach rights of personhood on the fetus.”
 
In response, Douglas Johnson, the legislative director for the National Right to Life Committee, stated that “It seems [abortion advocates’] greatest fear is not of what the bill actually does legally, but of how it might encourage people to think about the unborn child.”

Both of these statements are correct; once rights have been conferred on the unborn and people begin thinking of them as human beings rather than masses of tissue, it becomes extremely difficult to turn the clock back on any strides made on the social and legal fronts. 

This is how the fight against abortion must be waged; one step at a time. Laws are rarely created out of thin air; rather, the legal code tends to evolve in stages. 
When attempting to chart a course for extending the rights of the unborn, it is instructive to look at the evolution of the “right to privacy” and its central role in the decision of Roe v. Wade.
Roe’s history began not with abortion, but with a simple matter of private contraceptive use. In 1961, Estelle Griswold, the executive director for the Connecticut branch of Planned Parenthood, was arrested for distributing contraceptives to married couples. State laws forbade the distribution or use of contraceptive materials. Griswold took the matter to the Supreme Court, which ruled that the freedoms guaranteed in the Bill of Rights created “zones of privacy.”
 In Griswold v. Connecticut, an existing state law was struck down on the grounds that it violated the privacy of married couples who wished to use contraception.

The next step in the evolution of the “right to privacy” came in 1971 with the case of Eisenstadt v. Baird. During a series of lectures on population control, Bill Baird handed out contraceptives, which violated state laws restricting the distribution of contraceptives to doctors and pharmacists, and the use of contraceptives to married couples. The Supreme Court ruled that such laws were unconstitutional, as they discriminated against unmarried couples; due process dictated that unmarried couples ought to be granted the same “privacy” afforded to married couples.

Two years later, in Roe. v. Wade, the Supreme Court ruled that Norma McCorvey (known as Jane Roe for the purpose of the court case) was entitled to make her own decision about her unborn child. The high court made its decision largely on the basis of the “right to privacy” that had not existed twelve years prior to Roe.
The abortion regime brought about by the majority opinion in Roe v. Wade did not happen overnight; it took over a decade for abortion to become legal at the national level; the road to Roe was composed of multiple incremental steps.

It is for this reason that the history of Roe should serve as encouragement to and a catalyst for pro-life advocates. At the time, there was no consensus behind the court’s decision in Roe v. Wade; in contrast, the push to protect the unborn has the weight of public opinion behind it. 

Once feticide has been outlawed across the United States, the pro-life movement can turn its attention to the next step. 

Every small victory which endows unborn children with dignity, consideration, or protection is a step towards equal rights for the unborn, and the reversal of a court ruling which has condemned millions to death before they could experience the miracle of birth. 
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